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ARBITRATION 

AWARD 
 
 Panelist: Sibongiseni Sithole  
 Case No.: FSCHEM477-13/14  
 Date of Award: 30 October 2014_________________________ 
 
 
 

In the ARBITRATION between: 
 

SACWU OBO CAVIN THEMBA 
 (Union / Applicant) 

 
 
And 
 
 

SASOL INFRACHEM 
(Respondent) 

 
 
 
 Union/Applicant’s representative: Mr. Albert Phanyana _________________________________  

 Union/Applicant’s address: P O Box 2617 ______________________________________  

  Sasolburg _________________________________________  

  1947 _____________________________________________  

 Telephone: 016 973 1260 ______________________________________  

 Telefax: 016 973 1292 ______________________________________  

 

 
 Respondent’s representative: Mr. S. Setiloane ____________________________________  

 Respondent’s address: P O Box 1 _________________________________________  

  Sasolburg _________________________________________  

  1947 _____________________________________________  

 Telephone: 016 960 5946 ______________________________________  

 Telefax: 011 522 311 _______________________________________  
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DETAILS OF HEARING AND REPRESENTATION  

1. This is the award in the matter between Mr. Cavin Thema, the Applicant, and, Sasol Infrachem, the respondent. The 

hearing was conducted under the auspices of the National Bargaining Council for the Chemical Industry in 

Sasolburg on 21 October 2014.  

2. The applicant was represented by Mr. Albert Phanyana an official of SACWU, and the respondent was represented 

by Mr. S Setiloane, a manager. 

3. The applicant led his own testimony and submitted a bundle of documentary evidence. The respondent called two 

witnesses in support of its case and submitted a bundle of documentary evidence.  

4. The proceedings were mechanically recorded.  

5. The parties requested to submit closing arguments in writing. The parties were thus directed to submit the 

arguments on/before 28 October 2014. 

 

BACKGROUND TO THE DISPUTE 

6. The applicant referred a dispute to the Council for an alleged unfair dismissal. The substantive fairness of the matter 

was placed in dispute. The applicant worked for a period of ten months for the respondent and was engaged as a 

Lab Assistant. At time of dismissal he was earning R6995.00 per month.  

 

7. It is common cause that the applicant was found guilty on the following three chargers:  

 

(a) Insubordination & related misconducts: In that on 18/11/2013 at 15H23, while travelling in a 60km/h zone at the 

Bergius/Kragstasie 2 Sasolburg, you were caught driving at the speed of 88.0Km/h driving a company Toyota 

bakkie Registration: DMB115FS. A speeding fine ticket of R1000, 00 was received by the company. 

(b) Contravention of speed Limit/traffic rules – in that on 22/10/2013 while travelling in a 60km/h zone at the 

Bergius/Kragstasie 2 Sasolburg, you were caught driving at the speed of 73.0km/h driving a company Toyota 

White bakkie registration; DMB115FS. A speeding fine ticket of R150.00 was received by the company.  

(c) In that on 22/10/2013 while travelling in a 60km/h zone at the Bergius/Kragstasie 2 Sasolburg, you were caught 

driving at the speed of 72.0km/h driving a company Toyota White bakkie registration; DMB115FS. A speeding 

fine ticket of R150.00 was received by the company.  

(d) Again on 02/02/2014 you reversed into the back of Biochem bakkie that was parked in the Lab basement, 

contributing to the damage of both vehicles registration number, FFN148FS used by Biochem and DLM216FS 

operated by yourself.   

8. It is common cause that the applicant was driving the vehicle when speeding transgressions occurred and that he 

was the one who bumped to the bakkie.  The applicant paid for the traffic fines. The traffic fines were received by 

the respondent during Nov 2013 and Dec 2013. The applicant was informed of the traffic fines by management on 

the 1st week of February 2014.  
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9. The following issues were recorded as issues in dispute:  The dismissal sanction was too harsh. The 

interpretation of the disciplinary code and the traffic directives.   The applicant submitted that the directive relates to 

the workplace only not on national roads. He only received the traffic violations guideline in March 2014 but he 

started to work after 22 August 2013. 

10. The chairman was biased; he did not consider the recommended sanction. The code of ethics document and the 

company vehicle policy were not considered by the chairperson.  The respondent was inconsistent in its application 

of discipline.  

 

ISSUE TO BE DECIDED  

11. I must determine whether the dismissal of the applicant was substantively fair, and determine a suitable relief. The 

applicant seeks retrospective reinstatement as relief.  

 

THE RESPONDENT’S CASE 

12. The respondent’s assertion was that the applicant’s main function was to courier / transport samples to different 

sites. He was counselled by management and advised that he was required to drive the company vehicle safely and 

with care.  In a short space of time such counselling did not yield fruit. The sanction of dismissal was issued for the 

collective transgression. The instruction that the applicant was required to drive safe in the company vehicle was 

reasonable. The samples he was transporting required him to treat them with great care. The sanction of dismissal 

in light of the transgression was appropriate.  

 

13. Mr. Hendrik Mey testified that he was the initiator in the disciplinary hearing.  The applicant was couriering samples 

to different distributors at Sasol. He was sensitized to treat the vehicle with care.  There were numerous discussions 

in his section regarding safety on the roads.  An email was sent from the security desk on 14 Oct 2014 to all 

employees in Sasolburg regarding road safety. The supervisor discussed the contents of the email with the 

employees. The applicant was also trained on dangerous goods transportation. During Oct 2013 the supervisor 

discussed amongst others the safety Road blitz with the employees including the applicant. The employer had a 

right to discipline the applicant for incidents that took place on the national road whilst driving a company vehicle.  

 

14. With regards to inconsistency, he testified that he did not have knowledge of the documents presented by the 

applicant.  The documents refer to Thata Eyakho Services which looks like a service provide to the respondent.  The 

supervisor received the traffic fines in Jan 2014; thereafter the applicant was advised of the traffic fines.  

 

15. Para 6.10 of the Company Vehicle Policy reads, “The employee will be responsible to disclose and pay all traffic 

fines. If the employee fails to pay traffic fines, disciplinary action may be taken and the company reserves the right 

to deduct the amount of any fine from the employee’s monthly cash salary.” The clause does not refer to discipline if 

an employee does pay.  The respondent was not aware of the traffic fines in Oct and Nov 2013.  If the applicant had 
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received the fines earlier that would have probably help him not to commit the offence again.  He recommended a 

final written warning and two written warnings as per the provisions of the disciplinary code.  

 

16. Mr. William Robersom testified that he was the presiding officer in the applicant’s disciplinary hearing. The mere fact 

that tickets were for transgressions in Oct & Nov 2013 that would not have absolved the applicant from being 

subjected to a disciplinary process.  The initiator recommended the sanctions that are provided for in the disciplinary 

code for each individual charge. He issued dismissal as a sanction taking into account the charges collectively. He 

asked the applicant and the initiator for additional input before he issued a dismissal sanction. He took into account 

the seriousness of the charges; the applicant disregarded the traffic rules; company rules and the impact on the trust 

relationship.  

 

17. During the disciplinary hearing no documentary evidence regarding inconsistency was presented to him.  He did not 

take into account the Code of Ethics Guideline but what was presented to him. He would have considered the 

Guideline in matters relating to theft or fraud.  During cross examination he testified that he took the charges 

collectively and the transgressions showed a pattern and were attitudinal. He considered the general behaviour in 

that three charges were relating to speeding. The applicant was employed to courier hazardous chemicals and if he 

could not do the work safely, he should not be employed.  He was putting his safety and public safety at risk and 

that could not be condoned. The applicant had a driver’s licence and was trained in transporting hazardous goods.  

  

THE APPLICANT’S CASE 

18. The applicant’s assertion was that there was no counselling directed to him regarding his driving.  He received the 

traffic fine long after the date of the offences and had he received them earlier he would have been able to correct 

his driving.  There was not time he met with the supervisor to explain in detail what was expected of him.  The 

company vehicle policy provides that disciplinary action will be taken if an employee fails to pay the fine. The 

disciplinary code provides for written warning for this misconduct. He was denied an opportunity to correct his 

behaviour. The initiator recommended final written warning and two written warnings during the disciplinary hearing.  

The chairperson did not consider all the circumstances including the fact that the applicant is still young with a B 

Tech Biochem Degree with a family and the unemployment rate more especially amongst the youth. The applicant 

should be given an opportunity to work.  

 

19. The applicant testified that he attended a one day course on dangerous goods transportation in Sept 2013.  He 

received the email regarding the security desk but it was not part of any discussion with the supervisor. He was sent 

via email the document on traffic rules after the 14 March 2014. He was informed of the traffic fine during the 2nd 

week of Feb 2014 and advised to pay for them within a week and he duly complied. The supervisor only informed 

him of the tickets and never told him that the trust relationship has broken down. He bumped the car and looked for 

the owner and reported the incident to the supervisor. During the hearing he requested a second chance and felt 

sorry about the incidents. He acknowledged his mistake and undertook to work cautiously and requested a final 

written warning.  
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20. During cross examination he testified that the tickets he presented were that of employees of the respondent who 

were driving the company vehicle and were not dismissed. He heard that the employees should be from his 

department. He did not know the people nor were the names reflected in the tickets.  The supervisor would have to 

look at the daily work sheet to see who exactly was driving the vehicle when the traffic offences were committed. He 

does not know why the tickets reflected that the vehicles were allocated to Thato Yako Services.  

 

21. He received the email dated 14 Oct 2013 but might have read it with less concentration.   The discussion that was 

held with the supervisor took about five minutes and there was no sufficient time to consider every detail. Other 

employees had experience on the job and had worked a longer period than him.  He was still new and there was a 

little bit of pressure with shortage of personnel. He was still adapting to the new working environment. He continued 

working without any problems until he was dismissed in June 2014. He bumped the car after he received a 

telephone call from his aunt advising him that his granny was sick. Other couriers received an advance driving skills 

course which he was not given after raising the issue with his supervisor. 

 

   ANALYSIS OF EVIDENCE AND ARGUMENTS 

22. The applicant presented in bundle 3 print outs of traffic tickets issued to employees of the respondent. The applicant 

in his own testimony stated that he did not know who the people were but was told its employees of the respondent 

in his section. The two witnesses of the respondent including the initiator who is the Acting Lab manager denied 

knowledge of who the said people were. These tickets could therefore be of no assistance in that applicant’s case 

because the applicant stated that the names are irrelevant because they do not necessary mean those were the 

people who drove the vehicles.  The vehicles were pool vehicles, the supervisor would have to verify with the 

register and the shifts to identify who were the drivers. Furthermore the respondent pointed out that the documents 

reflect that the vehicles were allocated to Thatha Eyako Services which could be a service provider. The applicant 

was unable to dispute this version. I thus find that the documents are irrelevant and unable to assist the applicant’s 

claim of inconsistency.  

23. The crux of this matter is whether or not the sanction imposed by the respondent was too harsh.  It is common 

cause that the applicant was the one driving the vehicle when the traffic transgression occurred. He admitted to this 

and paid the traffic fines.  The fines were only presented to the applicant in Feb 2014 for transgression committed 

on 22/10/2013 and 18 Nov 2013.  

24.  I accept the applicant’s argument that had he been made aware earlier of his transgression corrective discipline 

would have been applied and his conduct would probably have improved.  It is also common cause that the 

disciplinary code provides for warnings and/or final written warning for such offences.  The initiator recommended a 

sanction of a final written warning for the first offence and written warning for the other two offences as per the 

provisions of the disciplinary code. 

25. The chairperson did not provide any compelling reasons for his diversion from the company disciplinary code and 

the recommended sanctions.  The chairperson testified that he took into account all the charges collectively.  I am of 

the view that in so doing the chairperson circumvented its own disciplinary code and this was unfair.  
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26. It was the first opportunity that the respondent dealt with the applicant’s misconduct and taking into account the 

circumstances in totality the chairperson should not have dealt with the charges collectively. There is no evidence 

before me to show that the applicant was issued counselling or warnings prior the dismissal.  The general 

discussion on safety does not constitute a disciplinary action.  The applicant cannot be harshly penalised for the 

traffic department’s delay in issuing the traffic fines. The employer should not have short circumvent the process and 

deal with the transgressions collectively. 

27. The Code of Good Practice: Dismissals provides that dismissal should be reserved for serious offences and the 

courts have endorsed the concept of corrective or progressive discipline.   

28. Evidence presented clearly shows that the initiator did not recommend dismissal which meant that the trust 

relationship had not broken down. The applicant testified that he continued working after he was presented with the 

traffic fines until he was dismissed in June 2014 (four months later) without any incidents which shows that the trust 

relationship had not broken down and he could be rehabilitated. 

29. The applicant was still new and indeed familiarising himself with the culture and the rules of the respondent. He 

showed remorse and he paid for the fines. There seem not to have been any consideration of the circumstances 

surrounding the contravention of the rules, the applicant’s action to remedy the conduct, his personal circumstances, 

the time that lapsed between the date of the transgression and when he was issued with the tickets, alternatives 

short of dismissal.  This is so as well as for the allegations relating to the applicant bumping another car at the 

basement.  No evidence was led before me to suggest that the applicant was incapable of rehabilitation which would 

thus render the continued employment relationship unattainable.  

30. I thus find that the sanction of dismissal imposed to the applicant was not appropriate and a final written warning 

would have sufficed. The applicant’s dismissal was therefore not justified and substantively unfair.  

31. The applicant seeks reinstatement, taking into account the applicant’s element of blameworthiness, he bumped a 

bakkie and that he over was speeding whilst on duty, driving a company vehicle.  I find that reinstatement subject to 

a final written warning valid for 12 months, with effect from 5 June 2014, with three months back pay will be fair and 

just. 

  
 

AWARD 

 

32. The dismissal of the applicant was substantively unfair. 

33. The respondent Sasol Infrachem, is ordered to reinstated the applicant, Mr. Cavin Themba to his position as a Lab 

Assistant on the same terms and conditions of employment which applied prior his dismissal on 5 June 2014.  

34. The reinstatement is effective from 17 November 2014. The applicant must report for duty on 17 November 2014. 

35. The respondent must pay the applicant R20985.00 (R6995.00 x 3) back pay which is equivalent to three months 

salary on/before 17 November 2014. 

36. There is no order as to costs 

 
_____________________________ 
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PANELIST: Sibongiseni Sithole 
 


